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        I.  STATEMENT OF INTEREST OF AMERICAN DIABETES                                                                    ASSOCIATION
The American Diabetes Association (“Association”) is a nationwide, nonprofit, voluntary health organization founded in 1940 made up of persons with diabetes, health professionals who treat persons with diabetes, research scientists, and other concerned individuals.  The mission of the Association is to prevent and cure diabetes and to improve the lives of all people affected by diabetes.

The Association is the largest non-governmental organization that deals with the treatment and impact of diabetes.
  The Association establishes, reviews, and maintains the most authoritative and widely followed clinical practice recommendations, guidelines, and standards for the treatment of diabetes.
 The Association publishes the most influential professional journals concerning diabetes research and treatment.

Among the Association’s principal concerns is the equitable and fair treatment of persons with diabetes in employment and licensing situations.  Presently, there are over 16,000,000 Americans with diabetes, including about 4,000,000 persons who take some insulin to help control and treat their diabetes.
  The Association knows through long experience that employers commonly restrict employment opportunities for many persons with insulin-treated diabetes based on prejudices, stereotypes, unfounded fears and misinformation concerning diabetes and insulin in the workplace.

The Association advocates the following policies:

“Diabetes as such should not be a cause of discriminating against any person in employment.  People with diabetes should be individually considered for employment, weighing such factors as the requirement or hazards of the specific job, and the individual’s medical condition and treatment regimen (diet, oral hypoglycemic agents and insulin).  Any person with diabetes, whether insulin-dependent or non insulin-dependent, should be eligible for any employment for which he or she is otherwise qualified.”
 

“Any person, whether insulin-dependent or non-insulin-dependent, should be considered for any driver’s or pilot’s license for which he or she is individually qualified.”

Consistent with these policies, the Association has appeared as amicus curiae in cases throughout the United States involving restrictions on the employment of persons with diabetes.
 

The Association is an advocate for employees and a resource of information for employers to understand that persons with insulin-treated diabetes can be qualified, productive, and safe workers in a wide range of employment situations for a broad spectrum of jobs. Employees with diabetes are often superior workers because of their appreciation, awareness and concern about medical issues and safety in the workplace.


II.  STATEMENT OF THE ISSUES PRESENTED
1.  Did the City of San Antonio (“City”) agree  that the Chandler “per se” rule
 did not apply to Kapche?  If so, the City is now prevented from relying on Chandler, this court should not apply the Chandler “per se” rule  to this case and Jeff Kapche should be given an individualized assessment.

2.  Is there any medical science basis for continuing the Chandler “per se” rule for individuals with insulin-treated diabetes?  If not, an individualized assessment is required for Jeff Kapche. 



III.  BACKGROUND INFORMATION ABOUT DIABETES

Diabetes is a noncurable, progressive, metabolic disease which affects over 16,000,000 Americans.
Diabetes is a chronic disease involving the uncontrolled fluctuation of an individual’s blood sugar level.  Diabetes results from either the failure of the pancreas to produce enough insulin or the failure of the body to effectively use whatever insulin is produced.  Insulin is a hormone that serves to drive sugar from the bloodstream into the body cells where it is metabolized.  Without insulin, sugar stays in the bloodstream resulting in abnormally high blood sugar levels (hyperglycemia).  

For a person who needs insulin to treat diabetes (approximately 4,000,000 Americans), the failure to take insulin by injection or infusion pump can result in severe, acute medical problems and death.  However, insulin is not a cure for diabetes.  Rather, insulin is one of a number of tools to help treat the symptoms of diabetes, lessen the acute and chronic impact of diabetes and other medical complications, and minimize blood sugar fluctuations.  However, too much insulin in the bloodstream causes too much sugar to cross into the body cells resulting in abnormally low blood sugar levels (hypoglycemia).
  

Low blood sugar is caused because either too much insulin is taken, too little food is eaten, or there is too high an activity or stress level.  Symptoms of mild to moderate low blood sugar include tremors, sweating, light headedness, irritability, confusion, and drowsiness.  Severe low blood sugar, which is rare, may lead to unconsciousness, convulsions, and can be life threatening if not promptly treated.  While low blood sugar is the principal diabetes safety risk in the workplace, severe symptoms of low blood sugar are not inevitable.  Individuals with diabetes – with the aid of advances in medical science – are able to successfully avoid the problems of low blood sugar.   Such individuals, through self-monitoring, can recognize the early warning signs of low blood sugar and take immediate corrective action, eg. eating quickly-absorbed form of sugar such as candy, fruit juice, or soft drink.  Self-monitoring of blood sugar levels is the early warning for low blood sugar, i.e., the earlier one knows their blood sugar level, the earlier one can take corrective action.
  A person with insulin-treated diabetes uses self-monitoring to steer a course between a Scylla of low blood sugar and the Charybdis of high blood sugar.  

Successful management of diabetes requires a treatment regimen which is custom designed and is based on each individual’s medical history, mental and physical capabilities, and activity level.  Any successful treatment regimen must be individually tailored. There is no single successful treatment regimen which fits everyone with diabetes, i.e., one size does not fit all.  

Management of diabetes is a balancing act which focuses on the particular needs of each individual from the setting of individual blood sugar level goals to the formulation of an individualized diabetes management plan, including insulin therapy, blood sugar self-monitoring, regular medical visits, an exercise program, and a customized diet.  All of these are tailored to the particular individual’s needs, condition, and capacities.
  The goal of diabetes management is to keep the blood sugar level within a “normal range.”  Self-monitoring of blood sugar levels is critical to allow a person with diabetes to adjust the timing and amount of insulin to match activity and stress levels and the amount, timing, and nature of food intake.  Self-monitoring is the most critical feature of diabetes care because it provides the information to allow a person to adjust insulin to keep blood sugar levels within that person’s “normal range.”
  Diabetes management focuses on the individual, not just the disease.


IV.  DIABETES OF JEFF KAPCHE

Since his diagnosis in 1985, Jeff Kapche manages his diabetes daily with multiple injections of insulin, frequent blood sugar self-monitoring, vigorous exercise,  and a restrictive diet.  For Kapche, the price of living with diabetes is continual vigilance and a multi-faceted daily treatment regime.  Because of successful  management of his diabetes since 1985, Kapche has suffered no diabetes complications or physical limitations.  Kapche is precisely the kind of person  who is entitled to an individualized assessment of whether he is “otherwise qualified” to be a police officer.

Strong evidence that Kapche is “otherwise qualified” is his employment with the Fort Bend County Sheriff’s Department (“County”) as a patrol officer during which he has never suffered a hypoglycemic episode or any other problem associated with his diabetes.   For five years, Kapche has successfully performed all of the demanding duties of a patrol officer, including driving a squad car and “high speed” chases of criminal suspects.  His job functions with the County are identical to the functions required of a police officer with the City. 

This employment history shows that insulin has not prevented Kapche from successfully and safely performing all the job functions of a police officer, including safely driving his private automobile and a sheriff patrol car.  Kapche is not limited in his work capacity as a law enforcement officer. Yet, Kapche was prohibited from becoming a City police officer, even though his diabetes was well managed, only because he had insulin-treated diabetes without any individual assessment of his ability to effectively and safely perform the functions of a police officer.  
  


V.  SUMMARY OF ARGUMENT
The City agreed that the Chandler “per se” rule did not apply to Jeff Kapche. The District Court continued to rely on that rule to deny Kapche an individualized assessment of his capacity to serve as a police officer.  

The District Court did not follow the mandate of this Court regarding a determination of whether medical science has progressed since Chandler to eliminate the safety risk for Kapche driving a vehicle as a law enforcement officer. The medical science basis for Chandler has eroded and disappeared. 

The Chandler “per se” rule was never intended to be permanent, but rather dependent on the progress of medical science to allow a case-by-case analysis for anyone who drives with insulin-treated  diabetes.  The Appellant’s brief outlines the  various ways in which medical science has progressed since Chandler to create an effective safety net for anyone who drives with insulin-treated diabetes emphasizing  the progress of blood sugar  self monitoring, routine hemoglobin testing, new insulin delivery systems, and new types of insulin.  Additionally, the Appellant presents testimony from world recognized experts concerning the importance of all of these changes to enhance the individuals’s ability to manage  and monitor his diabetes in the workplace.   It is in various employment protocols created since 1993 (now recognized and used by a variety of federal and law enforcement agencies) where this progress in medical science has been applied to make the workplace safe for those with insulin-treated diabetes.


VI.  ARGUMENT
UNDER THE AMERICANS WITH DISABILITIES ACT JEFF KAPCHE MUST BE GIVEN AN INDIVIDUALIZED ASSESSMENT OF WHETHER HE IS “OTHERWISE QUALIFIED” TO BE A POLICE OFFICER.
It is clear from the record that  Kapche was disqualified from being a police officer by City policy only because he has insulin-treated diabetes. 

A.  The record  indicates that the City cannot rely on the Chandler “per se” rule.
Prior to the argument of Kapche v. City of San Antonio, 176 F.3d 840 (5th Cir. 1999) (“Kapche I”) in this court, the parties agreed that the City was “not relying on the Fifth Circuit’s decisions in Chandler or Daugherty upholding blanket exclusions of insulin-dependent diabetes from employment.”
   Based on this agreement, amicus  Association agreed not to participate in the argument of Kapche I before this Court. During oral argument the City argued that there had been an individualized assessment of Kapche.  Subsequently, this Court decided that the City never conducted an individualized assessment of Kapche’s ability to safely perform the essential functions of a police officer.  176 F.3d at 847.

Kapche should be allowed a trial on the merits since there was no individualized assessment and if the Chandler “per se” rule does not apply.  The District Court ignored the stipulation of the parties and the rulings and mandate from this Court.   The District Court continued to adhere to the Chandler “per se” rule contrary to the parties agreement.  

Moreover, this court has determined that any blanket exclusion must be justified by a business necessity affirmative defense, a defense the City has not raised.  EEOC v. Exxon Corporation, 203 F.3d 871, 875 (5th Cir. 2000).  Having failed to avail itself of this defense in the district court, the defense has been waived.

B.  The Chandler “per se” rule was only a conditional exception to the individual assessment requirement awaiting progress in medical science.
Chandler was intended by this court to be a conditional exception to the requirement of an individualized assessment under the Americans with Disabilities Act.  This court recognized the progressive nature of medical science:

“We nonetheless shared the hope of the court in Davis that the medical science will soon progress to the point that ‘exclusions on a case by case basis will be the only permissible procedure; or, hopefully, methods of control may be so exact that insulin dependent diabetics will present no risk of ever having a severe hyperglycemic episode’ [citation omitted].  But, as Chandler’s two severe hyperglycemic reactions while employed by the City amply demonstrate, it has not yet reached that point.”  2 F.3d at 1395.

Also, in Davis v. Meese, 692 F.Supp. 505 (E.D. Pa. 1988), aff’d 865 F.2d 592

(3rd Cir. 1989), the court stated:

“At some future time, medical science may be able to predict accurately on a case-by-case basis those insulin-dependent diabetics who present only a very slight or de minimis risk of having a severe hypoglycemic occurrence while on an assignment as a special agent or investigative specialist.  Great strides have been made in recent years in the control of diabetes. . . It may be that in the future, as testing and treating techniques improve, exclusions on a case-by-case basis will be the only permissible procedure; or, hopefully, methods of control may become so exact that insulin-dependent diabetics will present no risk of ever having a severe hypoglycemic episode, in which case such persons would be clearly qualified to apply.”  Id. at 520.

The Chandler “per se” rule rests on two premises: (1) that medical science had not yet progressed to the point of being able to accurately screen and manage the risk imposed by someone with insulin-treated diabetes who drives; and, (2) that if one person with insulin-treated diabetes poses a safety risk, then all other such persons pose a similar risk, i.e. that there is a uniform, significant, inevitable and unmanageable risk from taking insulin.   Neither of these premises remains valid.  Rather, the entire medical science foundation for the Chandler “per se” rule has eroded and disappeared.  

Appellant’s brief outlines the various ways in which medical science has progressed since Chandler to create effective and available tools for the screening, monitoring and management of insulin-treated diabetes in the workplace, including progress of blood sugar self-monitoring, routine hemoglobin testing, new insulin delivery systems, and new types of insulin.  Additionally, appellant presents powerful testimony from world recognized medical experts concerning the importance and impact of all of these changes to enhance an employee’s ability to manage and monitor diabetes.  The testimony of Drs. Ralph DeFranzo and Edward Horton (Appellant’s Record Excerpts Fa & Fb) represent the overwhelming medical opinion of physicians who treat people with diabetes and the recognized treatment philosophy for persons with insulin-treated diabetes.  These physicians state the opinion of the Association on how medical science has progressed to the point of providing an effective employment safety net for persons with insulin-treated diabetes who drive in a police job.

C.  Progress in medical science concerning the screening, monitoring and management  of diabetes has created effective employment protocols with a realistic safety net for persons with insulin-treated diabetes who drive in a police job.
All of the progress in medical science is academic unless it is applied in such a way so as to create protocols that insure safety in the work place.  Since Chandler there have been a number of successful applications of medical science to create effective employment protocols to screen, monitor, and manage insulin-treated diabetes in the workplace.  Each of these protocols relies on screening applicants who use insulin so that only those who have not experienced disabling low blood sugar and who can provide required medical documentation are eligible.  Each of these protocols also relies on monitoring requirements that insure timely and accurate blood sugar level testing with appropriate follow-up treatment in the work place.

1.  The Federal Highway Administration (FHWA) Waiver Program Protocol.  In 1970, the FHWA prohibited anyone who took insulin from getting a commercial driver’s license for interstate driving (“CDL”).  From 1993 to 1996, the FHWA conducted a “waiver study program” (“FHWA study”) to test the safety of drivers who take insulin.  As a result of this FHWA study, persons who participated were granted a waiver of the general prohibition against issuing a CDL to people with  insulin-treated diabetes. 49 CFR § 391.49.  Indeed, those persons were “grandfathered” into permanent waiver positions because of clear proof of no additional safety risks, provided that they met certain screening criteria and followed certain workplace blood sugar monitoring protocols.  49 CFR § 391.64.  These protocols relied on new medical science  and eliminated any unreasonable risk of driving by a person with insulin-treated diabetes.  This FHWA study showed that the accident rate for drivers with waivers was “considerably below the national rate” and concluded that:

“Based on this performance data and the demonstrated three year period of safe driving by this group prior to being admitted into the waiver program, it is reasonable to conclude that these drivers are not a high risk group.”  61 Fed. Reg. 5, p. 609 (Jan. 8, 1996).

2.  The Federal Aviation Administration (“FAA”) Pilots’ Protocol.  In 1996, FAA changed its policy to permit the special issuance of medical certificates for third class airmen to individuals with insulin-treated diabetes.  Historically, FAA  prohibited anyone who used insulin from being eligible for any type of medical certificate.  FAA now has a program which requires an individualized assessment to determine whether an individual’s medical condition and treatment was consistent with aviation safety.  As a result of this individualized assessment program, eligible persons are now able to receive a third class airmen medical certificate which allows them to pilot a private, noncommercial airplane if they meet certain screening criteria and monitor their diabetes according to a specified protocol.
   FAA protocol relies upon screening and blood sugar self-monitoring as a safety net.

3.  The Department of Justice (“DOJ”) School Bus Driver Protocols.  In 1998, DOJ concluded Americans with Disability Act discrimination settlements with Arizona and North Carolina concerning the opportunities for individuals with  insulin-treated diabetes to drive school buses.  DOJ determined that those states’ categorical prohibitions against persons with insulin-treated diabetes from employment as school bus drivers were illegal.  As part of the settlements, both states agreed to allow certain persons with insulin-treated diabetes to drive school buses after an individualized assessment if the persons followed designated on-the-job protocols.
  These school bus driver protocols are built around regular and accurate blood sugar self-monitoring. DOJ is now actively enforcing individualized assessment screening criteria and monitoring protocols for jobs which require driving for persons with insulin-treated diabetes.  

4.  The Department of Transportation (DOT) Report to Congress  Protocol.  The most important development in the erosion of the 30 year old driving exclusion for persons with insulin-treated diabetes is the protocol in the DOT Report to Congress in 2000.  DOT was ordered by Congress to conduct a study for the feasibility of a program to qualify individuals with insulin-treated diabetes to operate commercial motor vehicles in interstate commerce.  After looking at the FHWA waiver program, a literature review, an examination of how various states treated drivers with insulin-treated diabetes, an evaluation of recent risk assessment studies, and input from a panel of medical experts in the treatment of diabetes, the report concluded:

“. . . a safe and practical protocol to allow some ITDM [insulin treated diabetes mellitus] individuals to operate CMV’s [commercial motor vehicle] is feasible.  The research on the treatment and management of ITDM, combined with the determinations of the medical panel, indicate that the disease and its adverse effects can be successfully controlled and monitored.  Moreover, recent risk assessments provide evidence that diabetic CMV operators can perform in an acceptably safe manner.  Finally, the program operated by the FAA and the reanalysis of the FHWA’s diabetes waiver program demonstrate that it is possible to screen and monitor ITDM individuals so that safe performance is feasible.”
  (Emphasis added.)

DOJ, as amicus curiae in this case, has submitted a complete copy of the DOT Report as an addendum to its amicus brief.  The importance of this DOT  Report is not only temporal, but cumulative.  It reviews the progress of medical science and the application of that progress to create effective employment protocols with particular emphasis on developments during the 1990's.  This report emphasizes that during the critical time period from Chandler to the present, the medical science foundation for the Chandler “per se” has eroded and disappeared.

5.  Various Law Enforcement Employment Protocols.  In Davis, the court upheld a blanket exclusion from a law enforcement job of an individual with insulin-treated diabetes.  Davis, like Chandler, created a temporary,  conditional exclusion, anticipating that the progress of medical science would make such an exclusion unnecessary in the future.  That time has now come.  As pointed out in the DOJ amicus brief, the FBI no longer has a blanket policy of excluding from employment all special agent applicants with insulin-treated diabetes, but rather considers such applicants individually based upon their medical history, treatment, and prognosis.  Additionally, the other law enforcement agencies within DOJ (including the U.S. Marshall’s Service, the Bureau of Prisons, the Drug Enforcement Administration, and the Immigration and Naturalization Service) also now individually assess  applicants with insulin-treated diabetes using screening criteria on a case-by-case basis.  These changes by DOJ show another application of medical science progress to create effective law enforcement employment protocols for individuals with insulin-treated diabetes. 


VII.  CONCLUSION
Every individual with  insulin-treated diabetes should have an opportunity to show that they are “otherwise qualified” to perform any job which requires driving.  With existing, proven employment protocols (FAA, DOJ, FHWA, and DOT), the individualized assessment for the screening and monitoring of such individuals can effectively eliminate any unreasonable safety risk.  Individuals with insulin-treated diabetes ask for a chance to show that they can do a job as well as anyone else with no additional safety risk or unreasonable accommodation.  Medical science has now progressed to give Kapche and the City all the tools necessary to create an effective safety net to screen and monitor safe job performance for a police officer.  As the House, Education and Labor Committee stated:

“The determination that an individual with a disability will pose a safety threat to others must be made on a case-by-case basis and must not be based on generalizations, misperceptions, ignorance, irrational fears, patronizing attitudes, or pernicious mythologies.”  HR Report No. 485, 101st Cong. 2d Sess., Pt. 2, at 56 (1990).

This Court should recognize that the City has agreed not to rely on the Chandler “per se” rule and the rule has therefore been waived in this case.  Alternatively, this court should declare that the Chandler “per se” rule is no longer supported by medical science.  Medical science has progressed to the point where there are effective employment protocols to create a safety net for individuals with insulin-treated diabetes who drive on the job.  Finally, this court should recognize that its hope, as expressed in Chandler, can now be acted upon to give Kapche a full opportunity for employment as a City police officer.
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�/ The Association has over 400,000 general members, over 17,000 health professional members and over 3 million contributors.


�/ American Diabetes Association: Clinical Practice Recommendations 2000, Diabetes Care 23: Supp. I (2000).


�/ The Association publishes five professional journals with widespread circulation: (1) Diabetes (original scientific research about diabetes); (2) Diabetes Care (original human studies about diabetes treatment); (3) Clinical Diabetes (information about state-of-the-art care for people with diabetes); (4) Diabetes Reviews (invited reviews on selected topics for research-oriented health professionals); and (5) Diabetes Spectrum (review and original articles on clinical diabetes management).


�/ Diabetes in America (2d Ed.), National Institutes of Health (NIH Publication No. 95-1468 (1995) “Summary,” Ch. 1, pg. 1.


�/ American Diabetes Association Position Statement: Hypoglycemia and Employment/Licensure, Diabetes Care 23:S109 (2000).


�/ American Diabetes Association Employment Policy Statement (Feb. 1984).


�/ American Diabetes Association Policy on Drivers’ and Pilots’ Licenses (Oct. 1988).


�/ The Association has participated as amicus curiae in the U.S. Supreme Court, many Circuit Courts of Appeal (First, Third, Fifth, Seventh, Eighth and Ninth Circuits) and a number of District Courts.


�/ Chandler v. City of Dallas, 2 F.3d 1385, 1395 (5th Cir. 1993), cert. den.. 511 U.S. 1011 (1994).


�/ See generally: Bombrys v. City of Toledo, 849 F.Supp. 1210, 1213-1214 (N.D. Ohio 1993); Bayler, Dulling a Needle: Analyzing Federal Employment Restrictions on People with Insulin-Dependent Diabetes, 67 Ind. L.J. 1067, 1068-1074 (1992).


�/ American Diabetes Association Position Statement: Insulin Administration, Diabetes Care 23:S86 (2000); Medical Management of Type I Diabetes, (3d Ed.), American Diabetes Association (1998).


�/ Medical Management of Type I Diabetes, supra, pp. 51-61, 134-138.


�/ American Diabetes Association Position Statement: Standards of Medical Care for Patients with Diabetes Mellitus, Diabetes Care 23:S32 (2000).


�/ Medical Management of Type I Diabetes, supra, pp. 51-54.


�/ See: Appellant’s Notice Regarding Oral Argument at Add.15-17.


�/ See: 14 C.F.R. § 67.401 and 61 Fed. Reg. 226 at 39282 (Nov. 21, 1996).


�/ See: Settlement Agreements at Add. 4-5 ¶ 21 and Add. 7-8 ¶¶ 15 and 18.


�/ See: DOT Report to Congress: Executive Summary at Add. 23.





